
The theory of evolution includes three concepts: increased complexity, differ-
entiation, and adaptation. A dictionary definition of “evolution” describes it
in terms of “[a] process of change in a certain direction: UNFOLDING … (or)

a process of continuous change from a lower, simpler, or worse to a higher, more com-
plex, or better state: GROWTH” (italics added).1 But the dictionary definition conflicts
with the meaning given by professional students of evolution. Complexity in life is
perhaps “primary and irreducible,” but complexity does not necessarily mean that
progress has occurred in the plant and animal kingdoms. In the life sciences, the
presence of complexity indicates only that enough time has passed so that simpler
forms of life can be clearly separated from more complex forms. However, evolu-
tionary change in human society unfolds in a different manner, with the outcome
difficult to foresee. Stephen J. Gould observes, “Natural evolution includes no prin-
ciple of predictable progress or movement to greater complexity. But cultural change
is potentially progressive or self-complexifying.”2

A common factor in both natural evolution and the development of human cul-
ture is the necessity for adaptation. Adaptation is “modification that … makes
(something) more fit for existence under the conditions of its environment.”3 Based
on the assumption that child representation can be defined by objective criteria as a
distinct field of practice, a crucial question for child representation is whether it is
adapting to the world in ways that predict a future need for the work.

The representation of incompetents, which children are considered to be in the
legal context, has been developed in English and American common law over hun-
dreds of years. However, In re Gault 4 and the federal Child Abuse Prevention and
Treatment Act (CAPTA)5 created favorable conditions for the rapid growth and
change of independent legal representation of children6 in the United States begin-
ning in 1967. The subject of this essay is whether the favorable conditions for
increased complexity, differentiation, and adaptation of independent representation
for children7 have produced an enlarged field of practice. 

Assuming there has been a significant development of independent representation
for children, it must be asked if this development is reflected in improvements in the
courts, in the law of childhood, and outcomes for children. Looking toward the
future, we can only speculate on the continued evolution of independent represen-
tation. Nevertheless, it is possible to consider the presence or absence of conditions
likely to foster the survival and future evolution of independent representation for
children.

D E V E L O P M E N T  O F  C O M P L E X  A N D  D I F F E R E N T I AT E D
C H I L D  R E P R E S E N TAT I O N

The advantage of using an “evolutionary” framework for analysis is that it encour-
ages recognition of both diversity and similarity during periods of change. All life on
Earth is defined by the capacity for procreation, but the means for procreation are
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amazingly varied. The legal needs of children are both
similar and remarkably diverse, and the evolution of child
representation has followed many different paths. For
example, child representation involves advocacy for clients
with extremely diverse legal risks, including delinquency,
divorce, maltreatment, special needs education, human
experimentation, mental health, free speech, and emanci-
pation. However, even though children have quite varying
ethnic, racial, genetic, environmental, and historical back-
grounds, in the shared “minority” of their age all children
with unmet legal needs are united and, thus, similar.

An issue with employing an evolutionary theory to
evaluate the independent representation of children is the
need to recognize how its practitioners are influenced by
the type of children they represent (e.g., preverbal infants
or articulate adolescents), and especially by the age of the
client. Just as those who specialize in the evolutionary sci-
ence of shells must be aware of broader issues and trends,
an attorney should be aware of the other areas of child
representation. Those who represent older, verbal children
can often adapt their experience with adult clients with
little or no change in their approach. For clients who are
not able to provide instructions on the desired course of
representation because of a particular condition of mental
illness, infancy, or disability, lawyers must rely on other
resources and expertise.

Another consideration about the evolutionary
approach is the asynchronous nature of a developing field
of practice: progress can be made in one form of repre-
sentation for one category of client, while response to the
needs of others declines. 

E V I D E N C E  F O R  A  “ D I S C I P L I N E ”  
O F  I N D E P E N D E N T  L E G A L
R E P R E S E N TAT I O N  O F  C H I L D R E N

In comparison with other forms of legal representation, it
can be shown that most lawyers identify the representa-
tion of children as requiring an additional set of skills and
competencies because the legal interests of children con-
tain the potential for complexity and differentiation.
When one is determining whether a field of human
endeavor can be described as adequately contributing
favorably to humanity, one obvious question is whether or
not there is an associated, definable, and separate vocation
of serious research, study, or discipline encompassing the
work in question. Successful disciplines are self-sustaining
and contribute to the evolution of thought and practice in
a defined area. Lawyers and nonlawyers have represented
children for a long time, but this does not necessarily
prove that any special field of practice focusing on chil-
dren in fact exists. Moreover, practicing criminal, probate,

or family law with children’s representation as a compo-
nent does not necessarily indicate that there is some form
of subspecialty of practice with a primary focus on chil-
dren or that such a subspecialty would be beneficial.

Measures of “discipline” and “professionalism” include
the development of nomenclature, self-regulation, and
resource control. Nomenclature, or a specialized “list of
words,” develops within such separate systems as science, art,
and the professions. Current words or terms for children’s
advocates include “child’s lawyer,” “guardian ad litem,”
“lawyer for the guardian ad litem,” “Court Appointed Spe-
cial Advocate” (CASA), “lawyer for the CASA,” “guardians
ad litem who are lawyers,” and “legal counsel for children.”
Debates regarding whether proper representation of chil-
dren should be based upon the “client’s direction,” “best
interest,” “substituted judgment,” some combination of
these perspectives, or on another basis are ongoing. These
terms indicate not only a developing nomenclature for
child representation, but also the increasing complexity
and differentiation in conceptualizing what child advoca-
cy represents. Even seemingly well-understood terms such
as “representation” and “advocacy” have acquired new
meaning in the crucible of these discussions. All these
issues relate to the question of “roles” in representation
and, eventually, to the question of regulation of roles.8

Self-regulation is a mark of professionalism. With respect
to child representation, standards of practice, guidelines,
and training have proliferated to a great extent over recent
decades. The American Bar Association (ABA) con-
tributed early in the process through the Model Code of
Professional Responsibility and the Institute of Judicial
Administration Standards.9 More recently, the ABA House
of Delegates approved Standards of Practice for Lawyers
Who Represent Children in Abuse and Neglect Cases.10 A
major conference held at Fordham University School of
Law allowed full discussion of the issues in 1995.11 The
lack of consensus among children’s representatives and
those appointing the representatives contributes to the
ambiguous identity of the discipline. The inability to have
a consensus also allows for criticism that progress is not
being made in child representation. However, the contin-
uing investment of thought and energy can also be con-
sidered a strong indication of the field’s vigor.

The extent to which representation has been formally
organized in cases of dependency, divorce, probate, men-
tal health, education, and delinquency offers another test
of the evolution of independent legal representation.
With increased complexity and differentiation, organiza-
tion of work performed, the definition of role boundaries,
and systems of representation become available for analysis.
An inventory of organizational work settings for inde-
pendent legal representation of children reveals an increase
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in the different models of representation since 1967. Indi-
vidual practice continues, whether in solo settings or as
part of larger practices. Child representation can be the
main focus of the practice, a part of the practice, or large-
ly an ancillary pro bono publico effort. 

Governmental offices of child representation have
developed slowly in the United States, primarily in the
offices of the public defender. In the United States the
focus of most governmentally supported child representa-
tion remains delinquency. This is in contrast with Canada’s
Office of Official Guardian, which provides representa-
tion for children in a broad range of civil cases, including
divorce custody disputes, maltreatment, mental health
commitment, toxic torts, and property.12 The Massachu-
setts Office of Child Advocacy performs some of the same
functions as the Official Guardian’s office in Canada but
does not appear to be litigation-focused. 

Independent legal clinics have arisen in many jurisdic-
tions in the United States. Law schools sponsor some legal
clinics, and they vary in their focus on delinquency, juve-
nile justice, or dependency.13 Courts in many of the
nation’s jurisdictions have also promoted participation by
nonlawyers. The first Court Appointed Special Advocate
(CASA) program was created by a judge from the state of
Washington. Along with the recent professional develop-
ment of child advocacy, CASA programs have been
strongly established in a majority of the states, especially
where the bar defaulted on developing programs of inde-
pendent legal representation for maltreated children.
Whether or not the CASA programs historically devel-
oped as a substitute for attorney programs, CASAs seem
generally stronger in states where lawyers are less involved
with children. 

Only New Hampshire and Wisconsin have managed
to establish statewide law requiring independent represen-
tation of children in divorce custody disputes. By 1988,
six states explicitly required appointment of independent
legal representatives for child victims in criminal proceed-
ings.14 More recently, U.S law extended the right to federal
proceedings.

Support or membership organizations are another
important sign of developing identity and differentiation
within a field of practice. The National Association of
Counsel for Children (NACC) was formed in 1977 and
remains the only national membership organization
whose sole purpose is to advance the legal interests of
children in all areas of the law. The National Association
of Court Appointed Special Advocates (NACASA) sup-
ports volunteers who work for maltreated children in the
court system. The ABA Center on Children and the Law
(ABA Center), celebrating its 20th anniversary in 1999,
has linked the nation’s largest membership of lawyers to

every aspect of children’s law. The National Council of
Juvenile and Family Court Judges (NCJFCJ) is an organ-
ization whose members wear the robes of the 100-year-old
juvenile courts. The NCJFCJ in turn has supported the
progress of each of these other organizations. Together,
these organizations represent America’s pioneering
attempt to institutionalize the best approach to resolving
the legal issues of children before the law. Opportunities
for affiliation through membership in these groups has
grown for those whose primary identification is represen-
tation of children. These membership groups also have
supported attention to children’s legal issues in their con-
tinuing education programs for lawyers, judges, and non-
lawyers interested in child advocacy and protection.

L AW S  A N D  S TA N D A R D S
C O N C E R N I N G  T H E  A C T  O R
P RO C E S S  O F  R E P R E S E N TAT I O N  

The constant reexamination of the rules15 and law16 gov-
erning child representation does not necessarily mean that
lawyers for children are too preoccupied with their own
roles to be distracted from the broader legal interests of
children. The continuing discussion, and lack of complete
resolution, is not unique to child law. The canons of ethics
and disciplinary rules have evolved but gradually in all
areas of American law. Continuing activity on the role of
lawyers for children is crucial since how lawyers respond
to the interests and wishes of the child, society’s expecta-
tions, and their profession reflects a great deal about the
practice of law and the significance of childhood. Much
has been debated about client’s direction, best interest,
and substituted judgment in the representation of abused
children in particular. Much less debate has developed in
other areas of independent legal representation of children,
such as delinquency and mental health adjudication,
where nonpaternalistic, client-driven, and “due process”
models apparently have predominated. 

T H E  F I N A N C I A L  E C O L O G Y  O F
C H I L D  R E P R E S E N TAT I O N

Resource control is the last measure of the status of pro-
fessions to be considered. Resource control is a factor
clearly related to adaptation. Adaptation is the sine qua
non of survival for all species of workers. A profession
cannot exist without resources generated by compensation
from the interests it directly serves, by the practitioner’s
individual sacrifice or donations of labor and opportunity
costs, or by communal taxation. Most professions have
succeeded through direct compensation for services ren-
dered. Even publicly supported professions like the mili-
tary and the clergy, which sometimes contribute more
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than financial rewards can adequately compensate, are
able to have their services purchased by private clients.
The advantage of client-compensated service in terms of
accountability and reputation for the profession is appar-
ent. Some services are recognized as better than others by
those paying for them, and unsatisfactory conduct is more
easily sanctioned by withholding employment. Police offi-
cers consider themselves to be professionals as surely as do
military officers; and the great majority of them, like the
military, serve at taxpayer expense. So do accountants,
physicians, and scientists who work for the public interest
in government jobs. 

Public defenders and lawyers at poverty law clinics pro-
vide the most prevalent model of public-interest represen-
tation currently in existence in the United States. Their
prevalence illustrates what is possible and what has not
occurred in areas of civil litigation for children, because
there are so few offices of representation focused on chil-
dren compared to offices for adult clients. Nevertheless,
there is considerable evidence that the legal representation
of children has increased in prevalence since 1967, and
that the complexity and differentiation of representation
efforts have expanded as well. The increase in numbers
and complexity is shown partly by the writing on the sub-
ject, the number and variety of programs of representa-
tion, and the wide variety of public and private funding
patterns for these activities. Left open still are questions of
continuity and continued development of independent
child representation in terms of careers and future finan-
cial support. 

A healthy financial ecology for child representation
would include lasting careers in children’s law. A probing
examination of the various means of organizing for child
representation, previously noted in the discussion of legal
organizations for child representation, might offer better
and worse candidates for career support from the perspec-
tive of lawyers. In other words, should a strategy for
improving legal representation of children strive for legal
clinics for children in every state or an office of child rep-
resentation located within each attorney general’s office,
or is it too soon to determine which setting will best sup-
port careers of child representation? Careers involving
long commitments of experience and thought to human
problems are assumed to increase the chances that under-
standing of and solutions to problems will occur. Our
comprehension and solutions for the problems of children
before the law are progressing; there is a new paradigm
that is recognized as an advance in the position of children
and might encourage public support. This is hopeful,
because in order for evidence of highly significant and
positive conceptualization to be shown, sustained and broad
efforts—efforts that will only occur through substantial

investment over time—may be necessary. To advance the
prospects for funding child representation research, how-
ever, it will be necessary to produce direct evidence,
through research, irrespective of new concepts, that the
lives of children have benefited systematically through
independent representation. Any type of evidence would
have to be satisfactory to those with the financial resources
to advance the legal interests of children and suport their
belief that advancement for children can be accomplished
through funding of independent child representation.
Merely stating that independent legal representation for
children helps children is not persuasive.

E VA LUAT I O N  O F  T H E  E F F E C T S  O F
R E P R E S E N TAT I O N

On the face of it, a decision like Sullivan v. Zebley 17

achieves enormous benefits for the children affected by
the decision. Thousands of children—who would not
have received disability benefits if the U.S. Supreme
Court had not established eligibility both prospectively
and retrospectively—began to receive them.18 In this situ-
ation the actual monetary benefit to children can be cal-
culated for specific class action litigation, and calculated
in terms of the costs versus the benefits of litigation. Nev-
ertheless, attempts to evaluate the cost-effectiveness of law
and lawyers have always been recognized as difficult. An
early study calculated that the Office of Economic
Opportunity (OEO) Legal Services Program expended
approximately $290 million from 1965 through the end
of 1972.19 The study claims that the 1969 minimum-wage
case, the 1969 welfare residency decision, a New York
Medicaid decision, and case decisions on “man in the
house” and food allotments produced “a total dividend in
excess of $2 billion annually for the poor.” The same
study acknowledges the difficulty of measuring possible
social and political gains.20

Another example involves a brief study of representa-
tion in mental health proceedings in Iowa that looked at
the “intangible” of reduced commitments to mental
health evaluation and treatment following the enactment
of a law requiring independent legal representation during
commitment hearings. Clients with legal representation
were committed two-thirds less often than those not rep-
resented.21 These are clear outcome differences, although
with alternative interpretations for the changes observed.

In the early 1970s, Portland State University initiated
a study to determine how to free children for adoption
when there was no prospect of their returning home. A
panel reviewed the records of children in care throughout
the state, and for 51 cases (61 children) consensus was
achieved that they should be placed for adoption.22 There
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were concerns that the state’s statutes, judges, or failures of
legal advocacy would make even highly appropriate termi-
nations of the child-parent legal relationship impossible.
The Public Defender’s Office was contracted to provide
independent legal representation for the children in ques-
tion. David Slader, an attorney just arrived in Oregon,
was hired to spend his time pursuing these cases. At the
end of the three-year pilot, children in 50 of 51 cases had
been freed for adoption. This result refuted the view that
the statutes or courts were completely unresponsive to the
needs of children and suggested strongly that independent
legal representation can make a major difference in their
lives. Alternative explanations for observed changes can be
suggested, but the study stands uniquely as a demonstra-
tion of altered outcomes for maltreated children who are
well represented.

A national study comparing CASAs and lawyers23

examined process variables primarily, with little yield of
outcome data. CASAs interviewed a broader spectrum of
witnesses, saw child clients more frequently, and partici-
pated more often in review hearings than lawyers working
either as private practitioners or in legal clinics. Lawyers
were more likely to appear in hearings in new cases, to be
involved in contested cases, to examine and cross-examine
witnesses, and to make closing arguments in cases. Judges
rated the contribution of private attorneys as important to
the outcome of negotiations in 50.8 percent of cases, staff
attorneys in 43.3 percent of cases, and CASAs in 64 per-
cent of cases. Judges rated presentation of options and
advocating for the children’s interests as very effective by
62.7 percent of the private attorneys, 60 percent of the
staff attorneys, and 56 percent of the CASAs evaluated. If
one were to consider the cost/benefit of lawyer represen-
tation based on these data only, the justification for lawyer
representation might well be in question.24 However, the
study just cited apparently did not control through ran-
domization the types of cases assigned. If the three groups
were assigned cases that were essentially different in some
respect, the findings would have to be considered in a dif-
ferent context, and, accordingly, any of the groups might
look better or worse. 

A separate question to be addressed is the apparent
productivity of lawyers in developing better law for chil-
dren, which is discussed in the next section, “The Law of
Childhood.”

Many represented children appear in juvenile courts,
charged with delinquency or crime. Current writing
about the juvenile courts is characterized by titles such as
A Celebration or a Wake? The Juvenile Court After 100
Years,25 and The Juvenile Court at 100 Years of Age: The
Death of Optimism.26 Concerned particularly with devel-
opments regarding delinquency, both publications review

developments in the past decade as largely negative. As the
1998 annual report of the Coalition for Juvenile Justice, A
Celebration or a Wake?, relates: 

In McKeiver v. Pennsylvania, Justice Harry Blackmun,
after concluding that the right to a trial by jury should
not be extended to juveniles in delinquency proceedings,
said that juvenile adjudication proceedings should not be
equated with adult criminal trials. He then sounded a
more ominous note in the final paragraph of his opinion
for the Court: “If the formalities of the criminal adju-
dicative process are to be superimposed on the juvenile
court system, there is little need for its separate existence.
Perhaps that ultimate disillusionment will come one day
but for the moment we are disinclined to give impetus to
it.”27 Some would argue that the day of disillusionment
has finally arrived and that the juvenile court should be
completely transformed or abolished.

This quote permits the inference that representation of
juvenile offenders by classic criminal defense methods
contributes to the belief, at the highest levels of American
jurisprudence, that there is no certain basis for juvenile
justice separate from adult proceedings. Such a challenge
cannot be answered by scientific study, and the public’s
concern for safety always threatens due process whenever
a crime is committed. However, such concerns do justify
a review of the record of legal representation, precedent,
and theory developed by those representing children over
the past several decades.

Making these worries real are data suggesting that chil-
dren are faring worse in delinquency and criminal pro-
ceedings than before. During 1985, 7,200 cases of juvenile
offenders were transferred to the criminal courts of the
United States; during 1990, 8,700 cases; and during 1994,
12,300 cases.28 According to a study supported by the
Office of Juvenile Justice and Delinquency Prevention
(hereinafter OJJDP), “[f ]or every 1,000 formally handled
delinquency cases, 14 were waived to criminal court in the
U.S.”29 Without some objective “gold standard” it is not
possible to know if these waivers were justifiable from a
criminological, legal, or other basis. Unfortunately, an
immediately prior OJJDP publication reported major
flaws in the quality of legal representation of children. In
only three of six states surveyed, the children charged with
delinquency were being represented. According to the
article, 

This lack of counsel has been attributed to several factors:
parents’ reluctance to retain an attorney; inadequate pub-
lic defender legal services in nonurban areas; and judicial
ambivalence toward advocacy in treatment-oriented juve-
nile courts. The latter factor often results in pressure on
juveniles with parents to waive counsel.30
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In 1993, OJJDP awarded the American Bar Associa-
tion a grant to survey juvenile justice representation in all
50 states. The ABA heard from 46 juvenile defenders and
made intensive visits to 10 jurisdictions, interviewing pro-
fessionals and clients. As stated in the report:

Although many dedicated attorneys follow sound advo-
cacy practices for juvenile offenders, the survey found
such representation neither widespread nor common.
Problems facing public defenders included (1) annual
caseloads of more than 500 cases with up to 300 of these
being juvenile cases; (2) lack of resources for independent
evaluations, expert witnesses, and investigatory support;
(3) lack of computers, telephones, files, and adequate
office space; (4) juvenile public defenders’ inexperience,
lack of training, low morale, and salaries lower than those
of their counterparts who defend adults or serve as pros-
ecutors; and (5) inability to keep up with rapidly chang-
ing juvenile codes. 

Consistent with findings in earlier studies, the ABA
also found that a disturbing number of children waived
the right to counsel. In 34 percent of the public defender
offices surveyed, children “often” waive counsel during the
initial court hearing.31

Serious gaps were identified in the training of public
defenders: 78 percent of public defender offices have no
budget for continuing education, half do not train all new
attorneys, and about 40 percent do not have a specialized
manual for juvenile court advocacy. Given the constitu-
tional mandate for representation of minors facing con-
finement for delinquency or crime, these facts illustrate
dramatically the challenge of protecting the legal interests
of minors under any circumstances. Combined with the
pessimism expressed by commentators on the juvenile
courts, these findings present theoretical and practical rea-
sons to be concerned about at least some aspects of the
future of independent legal representation for children.

T H E  L AW  O F  C H I L D H O O D

The focus of this essay thus far has been on the standards
of child representation, the survival of a field of practice
devoted to advancing the legal interests of children, and
the law as practiced. But these concerns can distract from
other underlying and core issues: Does the law as written
and interpreted now better reflect how to protect and
enable children’s lives than before the recent developments
of representation? Is there evidence of conceptual innova-
tion that appears to strengthen the proposition that chil-
dren have a unique, special value as individuals or persons
irrespective of other attributes? Are children being afforded
greater protections in any area of the law than before the
expansion of representation? 

Causal connections generally cannot be proven to exist
between independent legal representation of children and
better law for children. Nevertheless, independent legal
representation of children can develop the facts, prece-
dent, and argument that force legal issues of importance
to be addressed. When important matters are litigated,
signs of better thinking about the law of childhood should
be found in appellate decisions, statutes, and law reviews.
Such signs of activity do not “prove” children before the
law are better off. Instead, these activities are markers for
a process that historically has been associated with better
law. With respect to the last example, a simple point to
make here is that since 1967 a number of law reviews and
other publications directed exclusively at advances in the
law of childhood have come into existence.32

C O N C E P T UA L  I N N O VAT I O N  A N D

R E F R A M I N G

In the consideration of whether the intellectual founda-
tion of children’s law has improved, what kinds of ideas
might represent progress? Within the tort law, concepts
such as enterprise liability, strict liability, and res ipsa
loquitur were novel when first applied. However, applica-
tion of these principles has evolved to help create greater
accountability for behaviors that could not be justified
and that harmed large numbers of people, even in the face
of societal trends toward bigness and anonymity. As an
example, adhesion contracts theory has introduced a more
level playing field for “mutually induced exchanges of
promises.” So much of the Bill of Rights is now accepted
as fundamental to civilized life that it is hard to imagine
that strong safeguards against the power of government
and favoring individual freedom are a recent invention.

Federal legislation has been used in the last three
decades to enact both protection against state power and
support for vulnerable populations. While many rue the
threat represented by the potential for dependency on
governmental sources, what is now Temporary Assistance
to Needy Families (TANF), formerly Aid to Families With
Dependent Children (AFDC), has been among the most
important contributors to a financial safety net for chil-
dren. Governmental funding of Women, Infants, and
Children (WIC) helps ensure nutrition for thousands, and
Early Periodic Screening and Diagnostic Testing (EPSDT)
continues to identify medical and developmental prob-
lems early enough to mean better outcomes for many
thousands more. Services to children with developmental
disabilities have been augmented tremendously by federal
legislation. For example, federal entitlements under Title
XX of the Social Security Act were amended in 1980 to
provide states with support for child protective services
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and foster care and adoption assistance,33 and in 1993 to
assess and support various aspects of state education of
children with disabilities.34

Jurisdictional protective acts include the state-enacted
Uniform Child Custody Jurisdiction and Enforcement
Act (UCCJEA) and the Federal Parental Kidnapping Pre-
vention Act. The enactment of suspected child abuse and
neglect mandatory reporting laws by the 50 states inde-
pendently preceded the Child Abuse Prevention and
Treatment Act passed by Congress in 1973. Crimes
against children were addressed by the states in multiple
ways, while the federal government passed the Child
Abuse Victims’ Rights Act of 1986 and the Victims of
Child Abuse Act of 1990, which extended protections to
child crime victims in several ways, including increased
admissibility of evidence. 

Legislation cannot generally be traced to lawyers repre-
senting children in individual cases, although the long list
establishes a complicated and changing background for
the work. Even so, individual cases in which individual
attorneys advocated directly or indirectly for children’s
interests laid behind support for many of these acts.
Sometimes the legislation overruled court decisions inim-
ical to children. Improvements include state laws con-
cerning the testimony of children that, for example, allow
videotaped depositions, closed-circuit television, and new
hearsay exceptions.

Supreme Court decisions can be poor indicators of
total progress in an area like children’s law since so much
family law is reserved to the states by constitutional
design. However, convenience and the impact of its deci-
sions alone make it appropriate to review U.S. Supreme
Court decisions when asking if children’s law has been
changing.35

As already noted, the admission of evidence concern-
ing child victims, especially in criminal cases, has been
facilitated by state and federal decisions. John E.B. Myers
has documented progress in this area in his numerous
books and law review articles on children’s evidence, cit-
ing such U.S. Supreme Court cases as Maryland v. Craig,36

Estelle v. McGuire,37 and White v. Illinois.38 Important
questions of illegitimacy have been addressed in Levy v.
Louisiana,39 Weber v. Aetna Casualty & Surety Co.,40

Jimenez v. Weinberger,41 and Gomez v. Perez.42 In cases like
Lehr v. Robertson43 and Quilloin v. Walcott 44 the Court
found that active parenting, and not just biology, is nec-
essary to sustain parental claims for custody. The Court
thus addresses essential questions regarding the nature of
the legal relationship between parent and child and con-
tributes to closer analysis of fundamental questions of
children’s law. The case of Baltimore City Department of
Social Services v. Bouknight 45 can be read as supporting

children’s right of access to society and in so doing touches
on the limits of claims of confidentiality where system
accountability may be at stake. Free speech in the schools
(Tinker v. Des Moines Independent Community School Dis-
trict) 46 and due process in mental health commitments
(Parham v. J.L.) 47 were also addressed. 

Individual case representation brought other matters
to the U.S. Supreme Court, demonstrating increased
attention to the legal aspects of childhood. Questions of
illegitimacy and parent-child legal relationships are crucial
to the young. For example, in cases like Lehr v. Robertson48

and Quilloin v. Walcott,49 the courts have differentiated
between a “parent-versus-child” approach and an approach
that favors “the parent who parents” over the parent who
does not.

Becoming crucial again is the question of the criminal
responsibility of minors. Applying the same approaches
for adults and children has benefited juvenile defendants
in cases like In re Winship50 (requiring proof beyond a rea-
sonable doubt in delinquency proceedings that can lead to
confinement) and Breed v. Jones51 (minors cannot be pros-
ecuted twice for the same crime). A popular reference
book on delinquency representation reveals an approach
strongly focused on criminal due process practices for
minors, an approach almost indistinguishable from repre-
sentation practiced for adults.52 Some of the implications
of treating representation of minors more like the repre-
sentation of adults are discussed further below. 

In my opinion, certain issues seem to be missing from
the list of important decisions, including a framework or
theory of how children’s rights properly accrue, passing
from rights of protection to rights of choice. Also, the
standards of care that society can reasonably impose on
caregivers for the benefit of children are not clear, and
only rarely is the relationship between confidentiality and
accountability clearly stated. Summing up, there are
advances in the legal position of children in certain
respects. Visibility for children’s rights is high now, cer-
tainly compared to almost any prior time in history; but
the invention, discovery, and reframing of issues to bene-
fit children before the law must progress further from
attention to substance. I am concerned that we are not
asking and answering enough of the hard questions. This
is not to say that there has been no good legal scholarship
on children’s law. To the contrary: new law reviews, law
review articles in established law journals, and valuable
guides for practitioners demonstrate that considerable
thought and practical experience are being encompassed
and recorded.53 Still, while the glass is far from empty, to
fulfill the promise of legal representation for children,
fountains of wisdom, tinted with caution, will have to be
tapped. 



U N A N S W E R E D  QU E S T I O N S  A N D

U N QU E S T I O N E D  A S S U M P T I O N S

In this section, the “where-you-stand-is-where-you-sit”
biases of the author are most flagrantly obvious. Since begin-
ning work as an advocate for children, I’ve worked as a
lawyer and medical sociologist in a medical school depart-
ment of pediatrics. Questions of whether children are devel-
oping well, in terms of their physical health, mental health,
social and psychological relationships, education, and moral
life, are the daily concerns of pediatric colleagues. Pedia-
tricians and professionals specializing in children’s mental
health bring as much science to bear as can appropriately be
applied. Many factors are changing our basic understanding
of what promotes or undermines children’s development,
health, and, as a practical matter, rights. There are many
questions that merit more of our attention as lawyers
because they represent assumptions about the legal posi-
tion of children that can be either protective or harmful,
depending on how the assumptions are addressed. 

The notion of “pediatric law” grew directly out of my
sitting and standing in a pediatrics department of a med-
ical school these past 20 years. Even in a dozen years of
courtroom representation of children, I was influenced
not only by legal peers but also by colleagues whose pro-
fessions relate to evaluating, diagnosing, and treating chil-
dren. There should be a field of pediatric law that would
address the law of the child’s development, care, prob-
lems, and treatment. Implicit is the notion that children’s
development in either a “normal” or an “abnormal” con-
text54 should be the first concern, even though the law is
more likely to become involved when conflict arises than
in average circumstances.

As an illustration of the complexities involved, while
sitting on biomedical ethics committees, I was led to the

belief that child representatives are ethically bound to
consider both autonomy and beneficence in the process of
independent legal representation of children. Figure 1,55

“The implications of maturation for the proper represen-
tation of minor clients,” is a schema for the complex
relationship between these two ethical principles and mat-
uration. This might also be categorized as the “Autonomy-
Beneficence-Maturation Exchange,” which implies that it
is not possible to maximize simultaneously all of these
considerations during the independent representation of
clients whose maturation is in flux. For example, while a
client’s maturation might lead to an autonomous decision
that the lawyer views as most beneficent for the client, the
predominant concern for the representative of the mature
client must be autonomy irrespective of the beneficence
achieved. For an infant, an attorney can present evidence
to the court that a reasonably prudent parent would wish
to have presented. Reflecting on what a reasonably pru-
dent parent should wish the trier of fact to know before
deciding a child’s fate allows beneficence to be emphasized
for the nonautonomous child.

There are many substantive areas in which the law
remains insufficiently elaborated. Clarification of the
nature of the legal ties between parents and children is
needed because legal decisions are heavily influenced by
assumptions of priority or equality within this fundamen-
tal relationship. Concepts of biology, status, and contract
interplay in legal writing without clear definition of the
nature of the child-parent legal relationship. Legal writing
routinely employs the terms “family” and “parent” inter-
changeably without acknowledging that children need
someone to provide the specific care that only someone in
a parental role can provide. While other relatives matter,
more in some families and for some children than others,
and while social networks matter, young children must
have essential care provided in a personal and particular
way to survive. Being biologically connected, whether
closely or remotely, does not alone ensure that a child will
receive minimally adequate care. Further clarification
must occur regarding the difference between parents and
nonparent relatives when relatives proclaim a right to care
for a child. It will help considerably when we reach greater
consensus on the definition of “relative” for the purposes
of determining the right of a child to be cared for by a
given individual. An associated but nevertheless separate
issue is the enforceability of a child’s claims to legal inter-
ests in the identities of race, religion, national origin, or
ethnicity. Courts often must weigh the child’s love for or
“attachment” to a foster or adoptive parent against the
child’s need for identity as a member of a racial group dif-
ferent from that of the caregiver. Claims made by others
regarding the primacy of one factor over another are not
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Figure 1.The implications of maturation for the
proper representation of minor clients
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proven to match up with the preferences of children
affected by these decisions. The child’s claims regarding
class identities are theoretically and practically very dis-
tinct from the claims of others on behalf of the child.56

There is great uncertainty about how early in life dif-
ferent forms of protection for children can begin (such as
preconceptually, prenatally, or only at birth) and when
emancipation should be granted legally. Figure 2,57 “Dis-

tribution of accruable legal interests as a function of devel-
opmental stage,” offers a schema in which many of the
elements that should be considered are presented. As
another example, the most appropriate standards of care
for children by parental, voluntary, and compensated
caregivers have not been examined in comparative terms.
Different standards of optimal care, best interest, reason-
able care, reasonably adequate care, or minimal care are
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applied in different contexts to caregivers for children; the
justification for these differences is not obvious. Yet
another example of a lack of clarity relates to the tradeoff
between confidentiality and accountability for children. It
is true that the latter issue has received increasing atten-
tion, but clear, practical approaches for resolving the
dilemmas of privacy and accountability have not been
articulated by practitioners working with children. The
profession and the public remain uncertain about how the
balance should be achieved.58

The justification for juvenile jurisdiction in delinquency
matters is a pressing need. Are there any constitutional,
legal, or decency restrictions on the age at which children
can be charged with offenses? Is there any way a “least-
restrictive-alternative” basis can be used to revisit the
punitive/due process linkage? Can we extend the spectrum
of legitimate responses to an ameliorative or mediated
process, a process promoting restitution, or a therapeu-
tic/status adjudication framework, rather than having our
clients limited to the options of the punitive model only?
In Kent v. United States, Justice Fortas lamented in a famous
phrase that “there may be grounds for concern that the
child receives the worst of both worlds: that he gets nei-
ther the protections accorded to adults nor the solicitous
care and regenerative treatment postulated for children.”59

Given the stated two possibilities, “protections accorded
to adults” has been chosen.

The current practice of juvenile justice appears to
strongly favor, as the major priority, the assurance that
children will be accorded the same protections accorded
to adults. Young or old, persons charged with crimes expe-
rience society’s penchant for punishment. Perhaps, as a
result of focusing on criminal rights to the exclusion of all
other considerations, society’s willingness to punish chil-
dren and to ignore solicitous care and regenerative treat-
ment has been reinforced. In choosing only one side of
the conundrum, the possibility of synthesis is abandoned
and responsibility for the rejected choice is ignored. 

In brief, advances in the law of childhood can be seen
in several areas. These include increased visibility for the
legal interests of children, improvements in the admissi-
bility of evidence favorable to child victims, more complex
characterization of relationships essential to children, and
extensive efforts to fund various preventive and ameliora-
tive efforts in child welfare. There is also evidence that
treatment for children with visible problems of delin-
quency has not advanced greatly. In broad due process
terms, many children in the justice system may be losing
ground. Overall, it would seem there has been more atten-
tion than progress, and yet continued attention is a nec-
essary condition for improvements.

E V O LU T I O N A RY  T R E N D S
C O N S I D E R E D

Complexity and differentiation in the roles of those pro-
viding independent legal representation for children have
been demonstrated. However, the adaptation that has
occurred in the field of independent child representation
is precarious. The political, social, and cultural environ-
ment may not sustain the work for further improvements
in the field. Evidence for this rests in the uncertainty of
funding sources and the indistinct and uncertain vision
that not only the public but also the field itself shares.

Tangible benefits to children from child representation
are debatable given a lack of scientific study. Nevertheless,
in numbers of cases and in attention to children as indi-
viduals, and not only as derivatives of parents, families, or
other identities, there are signs of development. The law
of evidence is more favorable to the admission of evidence
concerning the safety and position of children. Many chil-
dren who otherwise would not have had their interests
articulated in the law have been served over the past 30
years. From this experience the public and the legal pro-
fession have been made aware of the challenge and poten-
tial for improving the lives of children through careful
application of the law.

At the beginning of this essay it was recognized that the
anticipation of evolution must be speculative given that
future conditions cannot be known. The discussion there-
fore ends not with speculation about the future of inde-
pendent legal representation for children, but with a list of
conditions likely to weaken or strengthen the prospects
for further unfolding of independent legal representation. 

Weakening Conditions 

■ The persistent lack of a recognized and shared identity,
profession, or legal specialty of child representation
with proven efficacy in addressing unique life problems

■ Limited support from the public beyond those
engaged directly in developing the field

■ Lack of data demonstrating the favorable outcomes of
independent representation

■ Insufficient intellectual development in the field of
children’s law, given the large number of challenging
questions of jurisprudence for children that remain not
only unanswered but also rarely explored 

■ The lack of primary and reliable funding sources

None of these conditions alone will necessarily destroy
independent representation for children, but the threats
to future representation work are nonetheless genuine.



The Evolution of Independent Legal Representation for Children 17

Strengthening Conditions

■ The nearly constant revelation of new scientific informa-
tion about the situation of children, the implications 
of good or inadequate care, and the effects of other
ecological variables, such as the availability or lack of
medical, mental health, and educational resources

■ The continuing discussion of what lawyering for chil-
dren should be 

Child representation can and should contribute to the
continually evolving philosophies and traditions exam-
ining the ethics of beneficence and autonomy in mod-
ern democratic life. 

■ Deliberate efforts to evaluate different approaches to
representation 

These are already occurring, providing models that can
be examined for signs of how to improve support for
children before the law.

■ The excitement of a young, developing discipline 

There is inherent interest for many people in address-
ing human problems of great consequence that are not
yet financially well compensated. Lack of compensa-
tion leaves some areas of knowledge ripe for exploita-
tion, notwithstanding prior neglect, owing to their
importance for humanity. This is the early history of
many disciplines that later proved useful, such as
anthropology, archaeology, genetics, microbiology, and
the study of evolution itself. Some disciplines were
begun by people wealthy enough not to care much
about financial compensation, by monks who had
vowed poverty, or by researchers driven by curiosity
long before science became big business.60

■ The quantity and depth of children’s unmet legal needs 

Without someone to advocate the law for children
when others fail to advocate for them, large numbers
of children will suffer irreparable damage. Fortunately,
many share the belief that rights are meaningless with-
out enforcement. Time will tell if there are enough
such people. 

The existence of even one of the factors listed above is
sufficient to ensure that quality representation of children
before the law will evolve in the future. Most of these fac-
tors, however, are likely to prove necessary. By attacking
and solving these problems thoroughly, we can improve
the chances that a self-disciplined, responsive, and creative
approach to the hard problems of children before the law
will evolve.
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